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Questions Presented 
—————————————— 


1. Whether the action of the trial 
refusing to permit appellan*'s counsel to question 
Albert Cunningham, a defense witness, concerni 
admissions to participating in the crime that the 
defendant was charged with deprived appellant o 


due process right to a fair trial? 


2. Whether-the recantation by prosecution 
witness Vincent Turner of his trial testimony violated 


appellant's due process right to a fair trial? 


Preliminary Statement 
SOOO 


In this habeas corpus proceeding, Ernest 
Welcome appeals from the decision of the United States 


= 


District Court for the Southern Dis 

(Weinfeld, J.) entered on September 2, 1976, dismissing 
appellant's application for a writ of habeas corpus. 
The District Court held that the trial judge's refusal 
to allow examination of Cunningham as to his alleged 
complicity in the homicide did not impair petitioner's 
defense to such an extent as to deny him a fundamenta 
fair trial. As to the second claim involving the 
alleged perjured testimony of witness Turner, the 
District Court held that the petitioner failed to show 
that there was a knowing use of perjured testimony by 
the prosecution which would constitute a denial of due 


process. 
Statement of Facts 
RLS IEAM IEE ION IT BOE EEE EE 


Appellant is incarcerated upon a judgment of 


the Supreme Court of the State of New York, Bronx 


County (Geilinoff, J.) entered on March 10, 1970, 


sentencing appellant to a term imprisonment of from 


twenty-five years to life upon his conviction after 


trial by jury on two counts of murder. 


Evidence at Trial 
—————————————————————— 


The People's Case 


On November 2, 1967 at approximately 3:40 or 
3:45 p.m. several armed men entered the Katz Brothers 
Realty Office. The office was filled with numerous 
employees, several of whom testified at trial. The 
result of this incident was the murder of the two 


principals of that business, Hyman ana 


At approximately 3:40 a buzzer rang in 
the office. Janet Laccorn, one employees, went 
to the reception window to help 
Upon arriving at the window, she saw a Blac} 
wearing a hat and glasses. At that point, Hyman Katz 
came out, said "I'll handle it, Janet," and Ms. 
Laccorn returned to her desk. A second buzzer rang and 
Ms. Laccorn again walked to the window and as she 
looked through the reception window, she saw 4 man 
leaning against the door; she also saw that a third 
man was standing behind the first man, but did not see 


his face. At trial, Ms. Laccorn positively identified 


the defendant Ernest Welcome as the man she saw leani 


against the door. She recalled that he sported a 


greyish herringbone or tweed coat (Laccorn, 666- 


680-698; Manson, 539-590). 


Once at the window following the sounding of 
the second buzzer, Hyman Katz told Janet Laccorn that 
he would take care of the matter and again, 
returned to her desk. A few minutes later, 
of the employees heard Hyman relling to 
brother Seymour for help. A 
looked up, saw a man (whom she identified at 

efendant Charles Gale), poised on 
reception window, on his way into the 
gun in hand. He was described by Ms. Laccorn as 
sporting a dark hat, dark jacket and glasses with 
dark rims. ‘Ms. Laccorn immediately jumped up, started 
to walk towards the area of the encounter; she 
intruder and Hyman Katz struggle to the floor. A 
fellow-employee, Mary Manson called to her, saying 
"Janet, get down here,” and as ‘is. Laccorn looked 
down, she saw Mary Manson under a desk. Before joining 
Ms. Manson under the cesk, Ms. Laccorn looked back, 


only to see that a second man had entered the orfice; 


he, too had a gun, but she did not get a good look 
at him before retreating to safety under a desk. 
Ms. Laccorn remained under the desk for a few 
minutes, during the course of that time, she heard 
four or five shots and some screaming; then... 
quiet. She left her hiding place, saw Seymour Katz 
bleeding on the flcor and Hyman Katz staggering off 


into the other office (Laccorn, 667-674). 


In connection with the investigation of this 
case, Ms. Laccorn was shown many pictures; she selected 
one picture, that of Charles Gale, sometime towards the 
end of November, 1967, and subsequently identified Gale 
in a lineup. Ms. Laccorn identit.ed the defendant 
Ernest Welcome in a lineup at the end of November, or 


beginning of December, 1967 (Laccorn, 691-695, 707). 


Other emplovees testified at trial identi- 
fying co-defendants Winston Holmes, and Charles Gale as 


participants in the crime. 


On the day of the Katz murders, Dolores 


Marcell was employed by a firm whose offices were 


located directly below those of the Katz Brothers. 


At approximately 4:00 that afternoon, Ms. Marcell 


heard screaming coming from the Katz Broth 
she left her ice, turned right to go toward 


Katz Brothers office, when she walked into three 


who were coming from the Katz Brothers bui 


her another man stood and in response to 


question about what had happ ned, he stated "Seymour 


got shot." Ms. Marcell turned to go back to her 
office, but as she was trying to get into her office, 
one of the men she had encountered previously said 
that he wanted to come into her office. She said 

asked who he was, 
going upstairs to pay his rent. 

fendant Ernest Welcome as 

the afternoon of 
that he was wearing a dark coat and 
afternoon. In connection with th 
“Aarcell viewed six or seven 


lineups, she identified only one man - Ernest 


1967 (Marcell, 967-971, 972, 


The remainder of the case concerned 
investigation of the crime by lea 


arrests of the defendants. iti the prosecution 


called as a witness one Vincent Turner, a friend of the 
appellant, who testified that he had known the defendant 
Ernest Welcome for quite a few years. Turner admitted 

in open court that he was then awaiting sentence on five 
armed robbery charges on which he could receive sentences 
totalling 125 years in jail. He stated that no one in 
the District Attorney's office or in the Police Depart- 
ment had made any promises wi«a respect to the testimony 
he was to give, but that he did expect some consideration 
for his testimony. Turner testified that on November 19 
or 20, 1967, he saw the defendant Ernest Welcome in a 
pool-room on Eighth Avenue and l3lst Street. The two 
spoke and Welcome asked the witness if he had heard 

about “that thing in the Bronx.” When the witness 


War 


replied "No, what are you talking about," Welcom 
“Them two studs I burnt.” According to Turner, i 
asked whether Welcome was 


thing" and Welcome said "Yeah" (Turner, 983-985, 


990, 997-1001, 1004-1006). 


The Defense 


The gravamen of appellant's defense at trial 
was in the nature of alibi. Three witnesses testified 


that the appellant was at his mother's house on the 


afternoon of November 2, 1967. The 


girl friend and two friends of his mother. 


In addition, the appellant 

witness one Albert Cunningham, a man who had been 
initially indicted for the Katz Brothers murders. 
first Cunningham admitted that he was indicted and 
charged with the killing of the Katz Brothers. He 
then stated that he drove to the Bronx on November 2, 
1967 with two individuals - one Branch ard Thomas 
Green, with a shotgun and pistols nd that he robbed 
the Katz Brothers. He then stated that he id not 
know if a shooting occurred curing tne course of the 


robbery (Cunningham, 1194-1224). 


On cross-examination, 
having anything to do with the Katz Srothers 
he testified that he believed defense counsel was 
referring to his so-called confession during direct 
examination. He then stated that he was acquitted Ly 
a jury and knew nothing about the crimes (Cunningham, 


1226-1228). 


Cunningham had stated on direct testimony 


that he had had conversations with the Assistant 


District Attorney and the detectives before his arrest 


for the Katz murders (Trial 1 : When appellant's 
trial counsel tried to elicit was said, the trial 
court sustained the prosecution's objection. The court 
indicated that it would permit counsel to que 
Cunningham as to any part he or anybody else ayed in 
the murders but not what Canningham had told others. 
If, however, Cunningham turned out to be a hostile 
witness, the court indicate 
examination into 
statements were not in 

ingham's oral answers 


Attorney had been reduced 


signed nor sworn to by hin. 


On redirect, after 
direct testimony concerning partici 
crime, appellant's counsel again so 
him concerning these oral statements, 
Cunningham's mention of the confession, which was not 
elicited by the prosecution, “opened to door" (Trial, 
1229-30) to allow counsel to show that these statements 
were inconsistent with the answers given by the 


witness on cross-examination. The trial court refused 


to permit this inquiry since 
not inculpated appellant or his 


the oral statements were ina 


Appellant was convicted 
conviction was affirmed by the Appellate Division, 


First Department (39 App. Div. 2d 841). The direct 


appeal and the appeal a motion for 


a new trial (based on Tur recantation) was 
considered by the New York Court of Appeals on 
September 24, 1975 and the judgments were unanimously 


affirmed. 


POINT I 


APPELLANT WAS NOT DEPRIVED 
HIS DUE PROCESS RIGHT TO 
FAIR TRIAL BY THE REFUSAL 
THE TRIAL JUDGE TO PERMIT 
APPELLANT'S COUNSEL TO 
QUESTION HIS OWN ly 
CONCERNING AN ALLEGE 
CONFESSION TO THE sane : 
APPELLANT WAS CHARGED W He 


Appellant's contention is that he was denied 
his Due Process rights because of the trial court's 


decision limiténg examina’iocn of his witness, Albert 


Cunningham, as to what the appellant erroneously labels 


Cunningham's confession. This contention is without 
merit. The court's limitation of cross-examination of 
a witness is a “state court's evidentiary ruling and 


not grounds for federal habeas relief." United States 


ex rel. Hardy v. McMann, 292 F. Supp. 191, 


1968). As in United States ex rel. Sadowy 

®. Za 426, 427 (24 Cit., 1969), “the trial court was 
merely applying a rule of evidence in accordance with 
its interpretation of New York law. This raises no 
federal question." See also Buchalter v. tlew York, 319 
U.S. 427 (1943); United States ex rel. Holliday v. Adams, 
443 F. 2d 7 (24 Cir., 1971): Schaeter Leone, 443 F. 
24.182 (2d Cir,, 1971), ceet. cen. 4 U.S. 939; United 
States ex rel. Corby v. Conroy, 337 F. Supp. SL (i o71): 
United States ex rel. Santiago v. Follette, 296 F. 

973 (S.D.N.Y.; 1969); and United Sta 


Fay, + Supp. 105 (S.D.0.%.., 1961). 


It is clear that the statement in question 
does not fit within the universally accepted definition 
of a confession. The appellant contends that questions 
regarding the confession should have been allowed be- 
cause the Assistant District Attorney “opened the door." 


This contention is unsubstantiated by the record. Th 


appellant relies on Chambers v. 


284 (1973). The case at bar is clearly distinguished 
rrom Chambers. . : dealt with a written, sworn 
confession and three reliable oral confessions. The 
statement under consideration here has no such attri- 
butes. In addition, even if the Court ruled improperly 


in limiting examination of Cunningham, it would be 


harmless error, in that Cunningham's credibility had 


4 


already been impeached by his own testimony. 


Defense counsel clearly brought before the 
jury the allegations of Cunningham's participation in 
the Katz murders 
defendants. as also brought out 
Cunningham.) Ci 
himself, I confession but on cross-examination 


denies rot j I ime In) Light’ of tn 


jury's rejection of appellant's alibi witnesses, 
> 


4 


part that Cunningham played or could have playe 


appellant's defense is de minimus. 


The appellant argues tha 
concerning Cunningham's statement 


proper because: 


l. The prosecution opened the door 


= 


during cross-exani Cunningham by 
question whic 


f the confession; 


2. Once Cunningham ret 
testimony, the 
despite the E © the statement 


oath or subscribed in writing; an 


3. The confession 


Cunningham's penal interest. 


The case r 


support his argument 


statement was Chambers v. Mississi 
<a et 


import of Chambers, however, 

particular facts and circumstances of that case, the 
combined 

were to deny Chambers a fai Lal J c 

the funuamental standards of due process. 

rulings in Chambers made the defense "far less 
persuasive." is no such combined effect in 


the instant case. 


In Chambers, there were indica 


b) 7 
1 


the hearsay statements offered were rel iabl 


U.S. at 300-02). 4 Court found compelling 
indication that Cunningham's statement was unreliable. 
The District Attorney of Bronx County appeared before 
the trial judge on this matter. He stated that 
Cunningham at the time of the statement s under- 
going narcotics withdrawal; that of the two other 

men named as participants in the 

Cunningham, one was out of state and the othe 
incarcerated at the time of the incident; and 

results of a polygraph test given to 


indicate that he had nothing to do wit! 


confused. Cunningham could not identify th 


that the robbery occurred. 


There is no such indicia of trustworthiness 


in this statement as there was in Chambers. 


This District Court, in its opinion, went to 
the central issue concerning the Cunningham statement. 
Assuming the appellant's three arguments were correct, 
did this result in a deprivation of appellant's right 


to a fundamentally fair trial? The District Court 


correctly 


to show that the iary ruling was of constitu- 


dimension. 


POINT II 


APPELLANT WAS 

HIS DUE PROCESS 

TRIAL BY THE ALL 

A PROSECTUION 

Appellant admits th hi is not a case where 

the prosecution knowinc L} ly or even negli- 
gently offered perjured te im Appellant, instead, 
questions the practice of th 
witnesses, who are awaiting sentence on other charses and 
admit to expectations of leniency in exchance for trial 
testimony, to testify before sentence. Petitioner argues 


1 


that this practice encourages perjured 


The gravamen of witness Turner's testimony 
at trial was that petitioner had made a statement to 
Turner, concerning “two studs that 
Turner's record of criminal convictions and the fact that 
he was awaiting sentence on five pending robberies were 
revealed to the jury (Trial, pp. 938-989), Turner acknow- 


ledged that the prosecution had made no promises to him but 


that he did expect some consideration (Trial, pp. 939-990). 


He further acknowledged that he knew there was no guarantee 


of this consideration (Trial, p. 


Subsequent to the trial, the witness Turner 
statec to appellant's attorney that he had lied about the 
statement of appellant because the co-defendant, Charles 
Gale, had him to lie. The witness stated that Gale 
believed the petitioner would testify against the co-defen- 
dants. It should be noted here that iti defense 


at trial was in the nature of aLibi, 


guilt on other defendants. 


Recantatio 2stimony is looked upon 
suspicion. Motions for new trials based on such grounds 
should be treated with great caution. 2 v. United 
States, 403 F. 2d 395, 403 (8th 
393 U.S. 1098 (1969); Newman v. 


1956); 


440 F. 2d 1124, 1128 (Sth cir. 1971); United States ex rel. 


Rice v. Vincent, 491 F. 2d 1326 (2d Cir. L974), Gert, den, 
419 U.S. 880 (1974); United States v. 2rocne, 2i3 FF. 26 40) 


(2a Cir, 1954). 


Assuming there is perjury committed by a 


‘ 


government witness, if this perjury is unknown to the 


rosecution, it does not ordinarily compel the application 
; - £ z 


of standards of a new trial required 


misconduct. United States v. 


Cir. 1975); United States v. Marquez, 
1973), affd. on opinion below, 
Cir. 1974); United States v. DeSapio, 


14 (24 Cis. 1970), Gert. Gen. 402 


It is conceded that 


knowledge of the alleged perjury. 
recantation to be true, it should 


trial testimony was at the urging of 


their sentencing. 


and 
produced 


Supra at 
nents 


The lack of Turner's evidence does not refute 


the other testimony against the petitioner. 


United States 
vy. Mayersohn, 452 F. 


C 


. 1971). Two witnesses 


identified the petitioner unequivocally at trial and in 


separate lineups and photographic identifications. Turner's 


recantation does not create a probability of a more favor- 


able verdict to the petitioner. Since the jury was aware 
of Turner's criminal past and his pre-sentence status, it 
may have totally disregarded his testimony and still had 


found the evidence sufficient to convict Welcome. 


The District Court held below that for appel- 
lant to be entitled to a federal writ of habeas corpus 
there must be a showing that the state deprived him of 
his right to a fair trial, protected under the due process 
clause. This deprivation is not established by a mere 
showing that the conviction may have been obtained in 
part by the perjury of a prosecution witnesses, unknown 
to the prosecutor. There must be a showing that prosecu- 
torial misconduct was implicated whether by design or 
negligence. United States ex rel. Cantanzaro v. 

404 8. 24 296, 300 (2d Cie, cert den. 397° U.S. 
942 (1970); Luna v. ao 3 1 35, 41 (Sth Cir. 


1968), cert. den. 394 U.S. 


The prosecution cannot be held accountable 


for the alleged perjury at trial due to its practice 

of permitting witnesses under indictment themselves to 
testify prior to their sentence. In the instance case, 
the alleged perjury was at the instigation of a co-defen- 


dant. In addition, the fact that Turner was awaiting 


sentence on numerous charges himself was clearly brought 
out to the jury. : attorney may cast doubt upon 

a witness' credibility by cross-examining that witness 
concerning prior criminal convictions not the length of 
his sentences. The prosecution can have no control over 
what a witness might say at the urging, in this case, of 


a co-defendant. 
CONCLUSION 
Ee 


THE DECISION APPEALED FROM 
SHOULD BE AFFIRMED IN) ALL 
RESPECTS. 
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